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The def endants-appellants Arthur K Keka and Shirley A
Keka (collectively, the Kekas) appealed fromthe judgnent of the
circuit court of the third circuit, entered on May 26, 1999,
pursuant to a sunmary judgnment order against the Kekas and in
favor of the plaintiff-appellee Hawaii Conmmunity Federal Credit
Union (the Credit Union) with respect to (1) all clains asserted
by the Credit Union in its conplaint to forecl ose nortgage and
(2) the Kekas' counterclains. Pursuant to this court’s order,
filed on May 30, 2000, the circuit court entered an anended fi nal
judgnent. On appeal, the Kekas argue that the circuit court
erred in: (1) granting summary judgnent in favor of the Credit

Uni on, inasnuch as the Credit Union’s notion was unsupported by



adm ssi bl e evidence sufficient to establish either a defaulted

| oan or a past due anount; (2) granting sunmary judgnment in favor
of the Credit Union, inasnuch as there were genui ne issues of
material fact as to the Kekas’ liability and the rights asserted
in their counterclains; (3) granting the Credit Union a
certification of finality pursuant to Hawai‘i Rules of Cvil
Procedure (HRCP) Rule 54(b) (2000),?! inasrmuch as there were
unresol ved i ssues concerning the Kekas’ affirmative defenses and
counterclains; (4) failing to allow the Kekas a continuance in
order to conduct discovery pursuant to HRCP Rule 56(f) (2000),?

i nasmuch as counsel, who had first appeared for the Kekas at the
hearing on the notion for summary judgnent, needed additi onal
time to obtain necessary evidence; and (5) failing to enter
adequate findings of fact. W agree wth the Kekas that (1) the
Credit Union failed to support its notion for sumary judgnent

wi th admi ssi bl e evidence of the Kekas’ alleged default in the
repaynent of their |loan and (2) genuine issues of material fact

precl uded summary judgnment with respect to the Kekas’

1 HRCP Rul e 54(b) provides in relevant part:

Judgment Upon Multiple Claims or Involving Multiple Parties.
When more than one claimfor relief is presented in an action
whet her as a claim counterclaim cross-claim or third-party
claim or when nultiple parties are involved, the court may direct
the entry of a final judgnent as to one or nmore but fewer than al
of the clains or parties only upon an express determ nation that
there is no just reason for delay and upon an express direction
for the entry of judgnment.

2 HRCP Rul e 56(f) provides:

When Affidavits Are Unavailable. Should it appear fromthe
affidavits of a party opposing the notion that the party cannot
for reasons stated present by affidavit facts essential to justify
the party’'s opposition, the court may refuse the application for
judgnent or may order a continuance to permt affidavits to be
obt ai ned or depositions to be taken or discovery to be had or may
make such other order as is just.



counterclains based on (a) alleged violations of the Truth in
Lending Act (15 U.S.C. 88 1601 through 1692), (b) alleged unfair
or deceptive trade practices in violation of Hawai‘ Revised
Statutes (HRS) ch. 480, and (c) alleged fraudul ent
m srepresentation.® Accordingly, we partially vacate the
circuit court’s anended final judgnent, filed on June 14, 2000 in
favor of the Credit Union and agai nst the Kekas, and remand the
matter to the circuit court for further proceedi ngs consi stent
with this opinion.

. BACKGROUND

A. Factual H story
On June 7, 1994, the Kekas borrowed $65, 000.00 fromthe

Credit Union, to be repaid in nonthly installments over twenty
years with interest at an annual rate of nine percent. The |oan
was secured by a nortgage on the Kekas’ residence. The purpose
of the loan was to refinance a previous |oan. The Kekas all ege
that they had a prior agreenment with the Credit Union that the
interest rate on their |oan would be seven and one-fourth
percent, but that they were offered a nine percent interest rate
at the tinme of the closing of the transaction on June 7, 1994.
They all ege that they were “induced” to enter into the
transaction by a | oan officer of the Credit Union, who

represented that it would be “no probleni to change the interest

3 We need not reach the Kekas’ third, fourth, and fifth points of error on
appeal because (1) the circuit court’s HRCP Rule 54(b) certification was
superceded by the circuit court’s entry of its amended final judgment on June
14, 2000, which resolved all claims of all parties in the present matter, (2)
the Kekas will have an opportunity to conduct discovery on remand, and (3) the
circuit court was not required to enter any findings of fact in ruling on the
Credit Union’s notion summary judgment. See HRCP Rule 52(b) (2000) (“Findings
of fact and conclusions of |aw are unnecessary on deci sions of notions under
Rule 12 or 56[.]").



rate at a later tine, “when the in house rate changes.” They
further allege that, one year later, they attenpted to have the
interest rate on their |loan |owered to seven and one-fourth
percent, but the same | oan officer represented to themthat it
woul d be “too nmuch trouble.” The Kekas have no finance or

busi ness experience and relied on the Credit Union’s | oan officer
when they entered into the transaction. The Kekas all ege that,
on June 7, 1994, they were “induced” to sign a copy of the
“Notice of the Right to Cancel” and “Di scl osure Statenent”
required by the Truth in Lending Act (TILA), but that they did
not receive copies of those docunents until April 1998. On
August 17, 1998, the Kekas attenpted to cancel their nortgage

| oan by sending a letter to the Credit Union, stating:

I am exercising my right to cancel ny nmortgage |loan with
[the Credit Union], pursuant to the 1995 amendnents to the
Truth in Lending Act and Regul ation Z. By operation of
Federal Law, the security interest and nmortgage note is void
automatically upon your receiving of this notice of rescission
by way of recoupment.

The violation committed by your company is the failure
to provide the required notice of right to cancel

B. Procedural H story

On Cctober 5, 1998, the Credit Union filed a conpl aint
to forecl ose nortgage agai nst the Kekas, in which it alleged that
t he Kekas had defaulted on the installnment paynents prescribed by
the loan and owed the Credit Union $59,802.47, in addition to
interest and other charges. On Novenber 24, 1998, the Kekas,
proceeding pro se, responded with a counterclaim in which they
alleged in relevant part as foll ows:

. . . Plaintiff's [sic] raise defenses under Title 15
U.S.C. 8 1601, Truth in Lending Act (TILA), rescission by way
of recoupnment, unfair and deceptive practices, and
m srepresentation as a counterclaimagainst the forecl osure
action brought by [the Credit Union.]

COUNT |



Defendant’s [sic] negligently m srepresented materia
facts to the Keka's [sic] which M. And Ms. Keka reasonably relied
and said false statements induced the Keka's [sic] to
take a security interest on the Keka's principal dwelling
which the Keka's [sic] relied to their substantial detrinent
and as direct and proxi mate result have sustai ned
subst anti al damages
COUNT |

The | oan docunents were not presented to Keka's [sic],
including but not limted to i nconpl eteness and/ or absence of
the Disclosure Statement and the Notice of the Right to Cance
and Defendants presented Plaintiff nmore than 3 years after the
3 day cancellation period, with the intent of and for the
purpose of defrauding the Keka's [sic] and as a direct and
proxi mate result of said fraud, Plaintiff has sustained
pecuni ary general and speci al damages in an amount of not |ess
t han $65, 000

COUNT I

[The Credit Union] has violated Chapter 480
Hawaii Revised Statutes, by engaging in unfair and deceptive
trade practices and as a direct and proxi mate result,
Pl ai nti ff has sustai ned substantial pecuniary, general and
speci al damages in an amount not |ess than $65,000. 00 and said
suns are being trebled pursuant to Chapter 480

COUNT |V

Def endants conduct is in direct violation of 15 U S.C. §
1601, et seq., Regulation Z, 15 U.S.C. § 1635(b), and as a
direct and proximate result, Plaintiffs have sustained
statutory damages of $1, 000.

COUNT V

Def endants, and each of them intentionally and/or
negligently caused Plaintiff to sustain severe enptiona
di stress, and as a direct and proxinmate result, Plaintiff has
sust ai ned general and special damages in an anount to be
proved at trial

The Kekas attached affidavits to their counterclaim asserting,
inter alia, (1) that they did not receive copies of the “Notice
of the Right to Cancel” and “Di sclosure Statenment” until Apri
1998, (2) that they were first inforned by the Credit Union’s

| oan officer that the interest rate on their |oan would be nine
percent, instead of seven and one-fourth percent, on June 7,

1994, the day | oan docunents were signed, which “caught [them
unprepared,” and (3) that the Credit Union was m staken as to the
anount owed by the Kekas.



On January 5, 1999, the Credit Union filed a notion for
sumary judgnent agai nst the Kekas with respect to (1) the relief
sought in its conplaint of foreclosure and (2) the clains for
relief asserted in the Kekas’ counterclaim correlatively, the
Credit Union sought HRCP Rule 54(b) certification, see supra note
1, and the entry of a final judgnent. |In support of its notion,
the Credit Union attached the affidavit of Charles E. Paranial,
who averred that he was an officer of the Credit Union
“personally famliar with the paynent history of [the Kekas],”
that the Kekas were “in default under the terns of the Note and
Mortgage for failing to tinmely nake the paynents due and ow ng
t hereunder,” and that the unpaid bal ance as of Decenber 30, 1998
was as follows:

Princi pal : $59, 802. 47
Accrued | nterest: 4,417. 81
Accrued Late Charges: 263. 16
Tot al: $64, 483. 44

Regardi ng the Kekas’' counterclaim Paranial attached “true”
copies of the “Right to Cancel” and “Truth in Lending D sclosure
Statenent” forns, signed by the Kekas on June 7, 1994.

On February 9, 1999, still proceeding pro se, the Kekas
filed a menorandumin opposition to the Credit Union’s notion for
sumary judgnent, in which they argued, inter alia, (1) that they
had a right to rescind their | oan and nortgage on the grounds
that the Credit Union had conmtted (a) various violations of
TILA and (b) common law “fraud in inducenment” and (2) that
Paranial’s affidavit contained inadm ssible hearsay that (a) did
not generate a rebuttable presunption of the delivery of the



“di sclosures” required by 15 U S.C. 8§ 1635(c)* and (b) viol ated
the requirenents of HRCP Rule 56(e) (2000),% as construed by this
court in Pacific Concrete Federal Credit Union v. Kauanoe, 62
Haw. 334, 614 P.2d 936 (1980). The Kekas attached a declaration

of Arthur Keka to their menprandum in which he averred, inter
alia, (1) that the Credit Union (a) had failed to deliver the
notice of right to cancel and disclosure statenents required by
TILA, (b) “induced” the Kekas to sign copies of the notice of
right to cancel and disclosure statenent when the | oan docunents
were signed on June 7, 1994, (c) “induced” the Kekas to sign the
| oan docunents providing for a nine percent interest rate,
purportedly an “in house” rate, instead of the rate of seven and

one-fourth percent, as previously agreed, (2) that the Credit

4 15 U.S.C. 8§ 1635(c) provides:

Rebuttable presumption of delivery of required
disclosures. Notwithstanding any rule of evidence, witten
acknow edgment of receipt of any disclosures required under
this subchapter by a person to whominformation, fornms, and
a statement is required to be given pursuant to this section
does no nore than create a rebuttable presunption of
del i very thereof.

5 HRCP Rul e 56(e) provides:

Form of Affidavits; Further Testimony; Defense
Required. Supporting and opposing affidavits shall be nade
on personal know edge, shall set forth such facts as would
be adm ssible in evidence, and shall show affirmatively that
the affiant is conpetent to testify to the matters stated
therein. Sworn or certified copies of all papers or parts
thereof referred to in an affidavit shall be attached
thereto or served therewith. The court may permt
affidavits to be supplenmented or opposed by depositions
answers to interrogatories, or further affidavits. \Wen a
nmotion for summary judgnent is made and supported as
provided in this rule, an adverse party nmay not rest upon
the nmere allegations or denials of the adverse party’s
pl eadi ng, but the adverse party’s response, by affidavits or
as otherwi se provided in this rule, nust set forth specific
facts showing that there is a genuine issue for trial. |If the
adverse party does not so respond, sunmmary judgnent, if
appropriate, shall be entered against the adverse party.



Union’s | oan officer had represented that it would be “no
problenf to change the interest rate applicable to their |oan
when the “in house” rate decreased, but that the sane |oan
of ficer had refused the Kekas’ request to change the rate a year
| ater, stating that it would be “too nmuch trouble,” and (3) that
t he Kekas had no finance and busi ness experience and had relied
on the Credit Union’s |loan officer’s advice. The Credit Union
filed no reply to the Kekas’ nenorandum

The circuit court heard the Credit Union’s notion for
sumary judgnent on March 29, 1999. At the hearing, the Kekas
were represented by counsel for the first tine. They argued:
(1) that the Credit Union had failed to adduce adm ssi bl e
evi dence sufficient to entitle it to summary judgnent; (2) that
t he Kekas’ uncontradicted avernents regarding the prom sed and
actual interest rates on their | oan created a genui ne issue of
material fact as to whether the Kekas were defrauded; (3) that
the Credit Union’s conduct constituted “unfair and deceptive
busi ness practice, the bait-and switch”; and (4) that the
di scl osure forns provided by the Credit Union were defective for
pur poses of satisfying TILA, inasnmuch as they incorrectly stated
(a) the date of expiration of the borrower’s right to rescind the
transaction and (b) the annual percentage rate. The Credit
Union’s counsel represented to the circuit court that he was
unprepared to respond to the Kekas’ new y advanced argunents,
i nasmuch as they had not been raised in the Kekas’ nenorandumin
opposition to the Credit Union's notion for sunmary judgnent.
The circuit court ordered the Kekas to submt their argunents in
witing and accorded the Credit Union an opportunity to respond.



On April 9, 1999, the Kekas filed a “suppl enent al

menorandum in further opposition to [the Credit Union’ s] notion

for sunmary judgment,” arguing, inter alia, that “[C]ongressional
policy, as expressed by 15 [U S.C. 8] 1635(c), precludes granting
a creditor summary judgnent on the basis of a receipt

acknow edgnent al one where plaintiffs deny by affidavit that they
received the disclosures required by the [Truth in Lending] Act,”
(quoting Powers v. Sins & Levin Realtors, 396 F. Supp. 12, 22-23
(E.D. Va. 1975), aff’'d in part and rev'd in part on other

grounds, 542 F.2d 1216 (4th Cr. 1976)), and that a violation of

TI LA anounted to a per se violation of HRS ch. 480. The Kekas
further argued that, inasmuch as they had been represented by
counsel for several weeks only, they should be permtted to
conduct discovery with respect to the issues of
m srepresentation, breach of contract, and failure to disclose
and deliver docunents. 1In a declaration submtted pursuant to
HRCP Rul e 56(f), see supra note 2, the Kekas’ counsel averred
that “there [were] facts essential to the resolution of this case
that [would] require . . . discovery, and that that evidence
[ was] needed in order to conpletely oppose the pending sunmary
judgment notion[.]” On April 15, 1999, the Credit Union filed a
response to the Kekas’ suppl enental nmenorandum together with a
“suppl emental affidavit” of Paranial with attachnents, which
i ncluded a | edger and paynent history regardi ng the Kekas’
nortgage | oan and a copy of the Kekas’ “Di sclosure Statenent,”
all certified as “business records.”

On April 20, 1999, the circuit court entered an “Order
Granting Plaintiff’s Mtion for Summary Judgnent Against All

Def endants, Decree of Foreclosure and Order of Sale filed January



5, 1999,” which recited that

the Court having considered Plaintiff’s Mtion for Summary
Judgment Agai nst All Defendants, Decree of Foreclosure and
Order of Sale filed January 5, 1999, the opposition, the
suppl enent al menoranda and affidavits and having heard the
argunments of counsel

It I's Hereby Ordered Adjudged and Decreed:

The Motion is granted. There is no genuine issue of
material fact, and Plaintiff is entitled to sunmary judgnent
as a matter of |aw.

On April 20, 1999, the Kekas noved ex parte to strike the Credit
Union’s “supplenental affidavit.” The circuit court filed an
order striking the “supplenental affidavit” on April 23, 1999.
However, the Kekas’ did not nove for rescission or amendnent of
the April 20, 1999 order.

On May 26, 1999, the circuit court entered “Findi ngs of
Fact, Conclusions of Law and Order Ganting Plaintiff’s Mtion
for Summary Judgnent Against All Defendants, Decree of
Forecl osure and Order of Sale Filed 1/05/99.” The circuit
court’s findings of fact adopted Paranial’ s assertion regarding
the Kekas’ default in paynment of their |oan and the specific
anounts owing, as set forth in Paranial’s first affidavit. The

circuit court entered the follow ng concl usions of |aw

10. This court has jurisdiction over all the parties in
this action and all the clainms presented therein.

11. [The Kekas'] Note and Mortgage were and are valid
and enforceable according to their terns, w thout set off,
claims or other affirmative defenses.

12. Plaintiff is entitled to accelerate the
i ndebt edness due under [the Kekas'] Note and Mortgage and the
entire unpaid principal balance under the said Note is now due
and owi ng.

13. Al suns due, and to become due, respectively, to
Pl aintiff under [the Kekas’'] Note and Mortgage constitute a
valid first nortgage lien upon the Property described in said
Mort gage, and Plaintiff is entitled to have its Mrtgage
forecl osed, and all the Property covered by said Mrtgage sold
in the manner prescribed by | aw.

Therefore, the circuit court entered an order providing in

rel evant part:

10



It I's Hereby Ordered, Adjudged And Decreed:

(1) On April 20, 1999, the Court entered its Order
Granting Plaintiff’s Motion for Sunmary Judgnent Against Al
Def endants, Decree of Foreclosure and Order of Sale filed
January 5, 1999, granting summary judgnent in favor of the
Plaintiff on all clainms asserted in its Conplaint to Foreclose
Mort gage; Exhibits “A” and “B”; Summons filed October 5, 1998
and agai nst Defendants Keka on their Counterclaimfiled
Novenber 24, 1998, which Order is incorporated herein by

ref erence;

(2) That said Mortgage in favor of Plaintiff shall be
and is hereby foreclosed as prayed . . . and that the Property
descri bed under said Mortgage, shall be sold as hereinafter
set forth;

(10) There being no just reason for delay, this shal
be an express direction that judgnent be entered, pursuant to
Rul es 54(b) and 58, HHR.C.P., as to all clains determ ned by
this Order.

On the same day, the circuit court entered a “Judgnment Based Upon
Fi ndi ngs of Fact, Conclusions of Law and Order G anting
Plaintiff’s Mtion for Summary Judgnent Agai nst All Defendants,
Decree of Forecl osure and Order of Sale Filed 1/05/99,” which
provi ded as foll ows:
Pursuant to Plaintiff’'s Findings of Fact, Conclusions of
Law and Order Granting Plaintiff's Mdtion for Summary Judgnent
Agai nst All Defendants, Decree of Foreclosure and Order of
Sale Filed January 5, 1999, filed concurrently herein (the
“Decree”), and the Court’s determ nation that there is no just
reason for delay under Rule 54(b), [HRCP], and the express
direction for the entry of this judgment,
It I's Hereby Ordered, Adjudged and Decreed That,
Judgment is entered, pursuant to Rules 54(b) and 58, [HRCP],
in favor of Plaintiff as to all clainms against Defendants

[i.e., the Kekas] as determined by the Decree filed
concurrently herein, in the above-entitled cause

The Kekas’ tinmely notice of appeal was filed on June 25, 1999.

On May 26, 2000, we tenporarily remanded the matter to the
circuit court for entry of an amended final judgnment on both the
Credit Union’s conplaint and the Kekas’ counterclains and
afforded the parties an opportunity to submt suppl enental

briefs.

11



1. STANDARD OF REVI EW

We review [a] circuit court’s [grant or denial] of
summary judgnent de novo under the same standard applied
by the circuit court. Anfac, Inc. [v. WAiKkiki
Beachconber Inv. Co., 74 Haw. 85,] 104, 839 P.2d [10,]
22, [reconsideration denied, 74 Haw. 650, 843 P.2d 144
(1992)] (citation omtted). As we have often
articul at ed:

[s]unmary judgnent is appropriate if the

pl eadi ngs, depositions, answers to

interrogatories, and adm ssions on file, together

with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the
noving party is entitled to judgnent as a matter

of | aw.
Id. (citations and internal quotation marks omtted);
see . . . HRCP . . . Rule 56(c) (1990).

Bronster v. United Public Wrkers, 90 Hawai‘ 9, 13, 975 P.2d
766, 770 (1999) (quoting Roxas v. Marcos, 89 Hawai‘i 91, 116,
969 P.2d 1209, 1234 (1998) (quoting Estate of Doe v. Paul
Revere Ins. Group, 86 Hawai‘i 262, 269-70, 948 P.2d 1103,
1110-11 (1997) (quoting Morinoue v. Roy, 86 Hawai‘i 76, 80, 947
P.2d 944, 948 (1997))) (some brackets added and sone in
original)).

“A fact is material if proof of that fact would
have the effect of establishing or refuting one of
the essential elenents of a cause of action or
def ense asserted by the parties.” Hulsman v.
Hemret er Dev. Corp., 65 Haw. 58, 61, 647 P.2d
713, 716 (1982) (citations omtted).
Konno v. County of Hawai‘, 85 Hawai‘i 61, 70, 937 P.2d
397, 406 (1997) (quoting Dunlea v. Dappen, 83 Hawai ‘i
28, 36, 924 P.2d 196, 204 (1996)). . . . “The evidence
must be viewed in the |light nost favorable to the
non-noving party.” State ex rel. Bronster v. Yoshina
84 Hawai‘i 179, 186, 932 P.2d 316, 323 (1997) (citing
Maguire v. Hilton Hotels Corp., 79 Hawai<i 110, 112, 899
P.2d 393, 395 (1995)). In other words, “we nust view
all of the evidence and the inferences drawn therefrom
in the Iight nmost favorable to [the party opposing the
motion].” Maguire, 79 Hawai‘i at 112, 899 P.2d at 395
(citation omtted).
Estate of Doe, 86 Hawai‘i at 270, 948 P.2d at 1111 (quoting
Mori noue, 86 Hawai‘i at 80, 947 P.2d at 948).

Dairy Road Partners v. Island Ins. Co., Ltd., 92 Hawai‘d 398,
411, 992 P.2d 93, 106 (2000).
[11. DI SCUSSI ON

A. | nadmi ssibility & Evidence Adduced By The Movant
Precl uded Sunmary Judgnent.

The Kekas argue that the evidence set forth in or

12



attached to Paranial’s affidavit, by which the Credit Union
sought to establish the Kekas’ default and the anmounts due on
their loan, constituted inadm ssible hearsay and, therefore, that
there was no factual basis upon which the circuit court could
legitimately enter summary judgnent in favor of the Credit Union.
We agr ee.

“[Tlhe rule in Hawai i is that ‘[a]n affidavit
consi sting of inadm ssible hearsay cannot serve as a basis for
awar di ng or denying summary judgnent.’” GE Capital Hawaii, |nc.
v. Maguel, 92 Hawai‘ 236, 242, 990 P.2d 134, 140 (App. 1999)
(quoting Nakato v. Macharg, 89 Hawai‘i 79, 89, 969 P.2d 824, 834

(App. 1998)) (sone brackets added and sone in original);
Rodriguez v. Nishiki, 65 Haw. 430, 434 n.3, 653 P.2d 1145, 1148
n.3 (1982); Cahill v. Hawaiian Paradise Park Corp., 56 Haw. 522,
539, 543 P.2d 1356, 1367 (1975) (“To the extent that the
affidavits [do] not conply with [HRCP Rule 56(e),] they should be

di sregarded.”). The facts of GE Capital are remarkably simlar
to those in the present matter. |In an action by a nortgagee to
forecl ose on a | oan secured by the debtor’s residence, the

def endant s- nort gagors asserted a counterclaimfor rescission,
pursuant to TILA, based upon alleged nondi scl osure and

m srepresentation. The nortgagee’s notion for sunmary judgnent
was supported by an affidavit of one of its officers, who
asserted, on the basis of “personal know edge,” that the
nortgagors had “failed, neglected, and refused” to pay in
accordance with their | oan agreenent and recited the anmounts

all egedly due. The Internediate Court of Appeals (1 CA) reversed
the circuit court’s summary judgnent in favor of the nortgagee on

the ground that, by failing to attach sworn or certified copies

13



of docunents to which the affiant referred in his affidavit, the
nortgagee had not nmet its initial burden of production as novant
for summary judgnent.

The CGE Capital court, in turn, relied on this court’s

decision in Pacific Concrete Federal Credit Union v. Kauanhoe, 62
Haw. 334, 614 P.2d 936 (1980), in which we simlarly reversed a

summary judgnent in favor of a creditor because the facts
regardi ng the defendant-debtor’s paynent history, as set forth in
an affidavit in support of the creditor’s notion for summary

j udgnment, were not properly before the court, inasmuch as the
affidavit nerely referred to a | edger and certain checks and
vouchers wi thout attaching certified or sworn copies of themto
the affidavit. W held that HRCP Rul e 56(e), see supra note 5,

required that

facts set forth in . . . affidavits [supporting notions for
sunmary judgnent] be adm ssible in evidence. All papers
referred to in the affidavits nmust also be attached and sworn
to or certified. These requirements are mandatory.

[Mere statenents in affidavits do not authenticate exhlblts
referred to unless these exhibits are sworn to or certified.

Pacific Concrete, 62 Haw. at 336-37, 614 P.2d at 938 (citation
omtted).

The only distinction between the affidavits deened

insufficient by the GE Capital and Pacific Concrete courts, on

the one hand, and the Paranial affidavit in the present matter,
on the other, is that Paranial did not even bother to identify
the Credit Union’s records on which he was relying, but nerely
asserted that he was “personally famliar with the [Kekas’]
paynment history.”
Pursuant to HRCP Rule 56(c), however, affidavits in
support of a motion for sunmary judgnment “shall be made on

personal know edge, shall set forth such facts as would be
adm ssible in evidence, and shall show affirmatively that

14



the affiant is conpetent to testify to the matters stated
therein.” Consequently, affidavits which state ultimte or
conclusory facts or conclusions of |aw cannot be utilized in
support of a motion for summary judgment.

GECC Financial Corp. v. Jaffarian, 79 Hawai‘i 516, 524-25, 904
P.2d 530, 538-39 (App.) (citing Mller v. Manuel, 9 Haw. App. 56,
66, 828 P.2d 286, 292 (App. 1991)), nodified on other grounds, 80
Hawai i 118, 905 P.2d 624 (1995); see also MIller, 9 Haw. App. at
66, 828 P.2d at 292 (“Affidavits in support of a sunmary judgnent

notion are scrutinized to deternmi ne whether the facts they aver
are adm ssible at trial and are nade on the personal know edge of
the affiant.”).

Paranial’s bald allegation that he was “famliar” with
t he Kekas’ paynment history does not satisfy the foregoing
foundati onal requirenent. Qbviously, an affiant does not conply
with the inperative of HRCP Rule 56(e) to produce and
aut henticate the records upon which he or she is relying nerely
by omtting any reference to themin the affidavit. See Cole
Taylor Bank v. Corrigan, 595 N. E. 2d 177, 181-82 (Ill. C. App
1992) (holding that, where bank officer’s “affidavit essentially

consi sted of a summary of unnaned records at the bank,”
unacconpani ed by records thensel ves and unsupported by facts
establishing basis of officer’s know edge, foundation was | acking
for adm ssion of officer’s opinion regardi ng amount due on | oan);
cf. Kam Fui Trust v. Brandhorst, 77 Hawai‘ 320, 327-28, 884 P.2d
383, 390-91 (App. 1994) (ruling sunmary of contents of vol um nous

witing to be adm ssible, pursuant to Hawai‘ Rul es of Evidence
(HRE) Rule 1006 (1993), only when underlying docunents are
t hensel ves adm ssible, and failure to make underlying docunents

avai l abl e to objecting party for exam nation renders sumary
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i nadm ssi ble). Absent the requisite foundation, Paranial’s
statenents regarding the Kekas’ default and the anount of their
i ndebt edness were inadm ssible, and the circuit court erred in
relying upon themin granting summary judgnent in the Credit
Union’s favor.?®

B. Genui ne I ssues O WMaterial Fact Precluded Sunmary
Judgnent .

The Kekas argue that the facts alleged in their
affidavits and declaration in opposition to the Credit Unions’
nmotion for summary judgnent and in support of their affirmative
def enses and counterclainms were sufficient to generate triable
i ssues and preclude sunmary j udgment.

1. The Truth in Lending Act

Initially, and as a general nmatter, the Kekas assert
that the Credit Union violated TILA by (1) failing tinely to
provide themw th notice of their right to cancel and (2) once
notice was provided, incorrectly exhibiting (a) the date of
expiration of the Kekas’ right to cancel and (b) the “annual

percentage rate.”

The decl ared purpose of [TILA] is “to assure a
meani ngf ul di sclosure of credit terms so that the consumer
will be able to conpare nmore readily the various credit
terms available to himand avoid the uninfornmed use of
credit, and to protect the consumer against inaccurate and
unfair credit billing and credit card practices.” 15 U.S.C.
§ 1601(a); see Mourning v. Family Publications Service

6 The Credit Union notes in its brief that properly authenticated copies
of its records were attached to Paranial’s second affidavit, which was itself
attached to the Credit Union’s response to the Kekas’ supplemental nmenorandum
in opposition to the notion for sunmary judgnent. However, as we have noted
the circuit court struck Paranial’s second affidavit, inasmuch as it viol ated
the court’s order that the Credit Union’s response be limted to answering
argunents raised in the Kekas’” written opposition, and the Credit Union did
not obtain the circuit court’s |eave to adduce additional post-hearing

evi dence. On appellate review, we consider only the evidence properly before
the circuit court. See, e.g., State v. Onishi, 53 Haw. 593, 597, 499 P.2d
657, 660 (1972).
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Inc., 411 U. S. 356, 363-368, 93 S.Ct. 1652, 1657-1660, 36
L. Ed.2d 318 (1973). Accordingly, [TILA] requires creditors
to provide borrowers with clear and accurate disclosures of
terms dealing with things |like finance charges, annua
percentage rates of interest, and the borrower’s rights.
See 88 1631, 1632, 1635, 1638. Failure to satisfy [TILA]
subjects a lender to crimnal penalties for nonconpliance
see 8 1611, as well as to statutory and actual danmmges
traceable to a lender’'s failure to make the requisite
di scl osures, see § 1640. Section 1640(e) provides that an
action for such danages “may be brought” wi thin one year
after a violation of [TILA], but that a borrower may assert
the right to damages “as a matter of defense by recoupnent
or set-off” in a collection action brought by the |ender
even after the one year is up

Goi ng beyond these rights to damages, [TILA] also
aut hori zes a borrower whose loan is secured with his
“principal dwelling,” and who has been denied the requisite
di scl osures, to rescind the | oan transaction entirely “unti
m dni ght of the third business day followi ng the consummti on
of the transaction or the delivery of the information and
rescission fornms required under this section together with a
statement containing the material disclosures required under
this subchapter, whichever is later.” § 1635(a). .
[ TILA] provides, however, that the borrower’s right of
rescission “shall expire three years after the date of
consummati on of the transaction or upon the sale of the
property, whichever occurs first,” even if the required
di scl osures have never been made. 8§ 1635(f). [TILA] gives a
borrower no express pernission to assert the right of
rescission as an affirmative defense after the expiration of
the 3-year period.

Beach v. Ocwen Federal Bank, 523 U.S. 410, 412-13 (1998)
(footnote omtted).

Accordingly, in Beach, the United States Supreme Court
held that TILA “permits no federal right to rescind, defensively
or otherwi se, after the 3-year period of § 1635(f) has run.” [|d.

at 419. The Beach Court explained as follows:

It is useful to | ook ahead to [15 U.S.C.] 8 1640 with
its provisions for recovery of damages. Subsection (e)
reads that the 1l-year linmt on actions for damges “does not
bar a person from asserting a violation of this subchapter
n an action to collect the debt which was brought nore than
one year fromthe date of the occurrence of the violation as
a matter of defense by recoupnment or set-off in such action,
except as otherwi se provided by State law.” 15 U S.C. §
1640(e). Thus the effect of the 1l-year limtation provision
on damages actions is expressly deflected fromrecoupnent
claims. The quite different treatnent of rescission stands
in stark contrast to this, however, there being no provision
for rescission as a defense that would nmitigate the
unconprom sing provision of 8 1635(f) that the borrower’s
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right “shall expire” with the running of the tinme.

Id. at 418-19.

The hol ding in Beach is dispositive of the Kekas’
contention that TILA accorded themthe right to rescind their
| oan transaction. Their right to rescission expired, at the
| atest, three years after they entered into the transaction,
i.e., on June 7, 1997, and their attenpt to assert that right as
a defense in the Credit Union’s action to foreclose on the
nortgage on their residence was as ineffective as their original
attenpt to rescind the transaction by sending the cancell ation
notice to the Credit Union on August 17, 1998.7

However, Beach nmkes clear that the Kekas were entitled
to assert their recoupnent claimbased upon the Credit Union’s
all eged violation of TILA. As we have noted, the Kekas allege

that they did not tinely receive notice of their right to cancel

7 The Kekas suggest that Beach should not be applied retroactively,

i nasnmuch as, prior to 1998, when Beach was deci ded, the prevailing view had
been that the three-year |imt of 15 U.S.C. § 1635(f) did not apply to a
rescission claimasserted defensively. Their argument, however, is foreclosed
by the holding in Harper v. Virginia Dept. of Taxation, 509 U S. 86 (1993),
that “[w] hen this Court applies a rule of federal law to the parties before
it, that rule is the controlling interpretation of federal |aw and nust be

given full retroactive effect in all cases still open on direct review and as
to all events, regardless of whether such events predate or postdate our
announcenent of the rule.” |d. at 97. See also Fidler v. Central Cooperative

Bank, 226 B.R. 734, 737 n.7 (Bankr. D. Mass. 1998) (“Although the events
giving rise to this litigation predated the Supreme Court’'s decision in Beach

that decision has full retroactive effect in this case because it is still an
open case subject to direct review.”) (Citing Harper.). Furthernore, even if

we were to apply this jurisdiction’s applicable retroactivity test, nanely, that
“[w] here substantial prejudice results fromthe retrospective application of
new | egal principles to a given set of facts, the inequity may be avoi ded

by giving the guiding principles prospective application only,” Catron v.
Toki o Marine Managenment, Inc., 90 Hawai‘i 407, 411, 978 P.2d 845, 849 (1999)
(quoting State v. lkezawa, 75 Haw. 210, 214-15, 857 P.2d 593, 597-98 (1993)),
which is, in essence, the test formerly espoused by the United States Suprene
Court, see Chevron Ol Co. v. Huson, 404 U.S. 97, 106-07 (1971), but
subsequently abrogated, see Harper, supra, the Beach hol ding would still
control, inasnmuch as the Kekas have failed to denonstrate any prejudice that
woul d result fromthe retroactive application of Beach, nuch | ess that Beach
has established a new legal principle in this jurisdiction
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and ot her disclosure statements fromthe Credit Union, as
required by TILA. A lender’s failure to provide these docunents
in the prescribed manner constitutes a violation of TILA 15
US. C 8§ 1638(b); Bartholonew v. Northanpton Nat’'l Bank of
Easton, Easton, PA, 584 F.2d 1288, 1296 (1978) (TILA “requires

that creditors make full disclosure prior to the extension of
credit”).

As attachnments to Paranial’s affidavit, the Credit
Uni on produced “true” copies of the TILA disclosures, which the
Kekas admt that they signed on June 7, 1994. The Kekas counter
in their affidavits and decl aration, however, that they did not
recei ve copies of the docunents at the time. TILA provides that
“witten acknow edgnent of receipt of any disclosures required
under this subchapter by a person to whominformation, fornms, and
a statement is required to be given pursuant to this section does
no nore than create a rebuttable presunption of delivery
thereof.” 15 U.S.C. 8§ 1635(c). The case |aw of other
jurisdictions is well settled that a debtor’s affidavit averring
non-delivery is sufficient to create a genuine issue of materi al
fact as to whether the statutory presunption had been rebutted,
t hereby precluding sunmmary judgnment with respect to a clai mbased
upon a debtor’s assertion of non-delivery. Stone v. Mehlberg,
728 F. Supp. 1341, 1353-54 (WD. Mch. 1989 & Supp. Opinion
1990); Powers v. Sins & Levin Realtors, 396 F. Supp. 12, 22-23

(E.D. Va. 1975) (“congressional policy, as expressed by 15 U. S. C.
8§ 1635(c), precludes granting a creditor sumuary judgnent on the
basis of a recei pt acknow edgnent al one where the [debtors] deny
by affidavit that they received the disclosures required by
[TILA]”); Cntron v. Bankers Trust Co., 682 So.2d 616, 616-17
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(Fla. Dist. C. App. 1996); Award Lunber & Constr. Co., Inc. v.
Hunphries, 441 N E.2d 1190, 1191-92 (IIl. C. App. 1982)

(di scussing rel evant case | aw and concluding that, “while an

affidavit of non-delivery fromdefendant in this case would have
sufficed to create a material issue of fact, the nere allegation
thereof . . . is insufficient to rebut the presunption raised by
t he signed acknow edgnent of receipt”). W therefore hold that
the Kekas’ affidavits and declaration raised a genui ne issue of
material fact as to whether the Credit Union tinely provided the
Kekas with the disclosures required by TILA  Having done so, we
must, on that basis alone, vacate the circuit court’s summary
judgnent in favor of the Credit Union with respect to Count Four
of the Kekas’ counterclaimfor damages allegedly resulting from
t he foregoing violation of TILA

The Kekas further urge that the docunments proffered by
the Credit Union as the statutorily required disclosures did not
conply with the standards prescribed by TILA, inasnmuch as the
date of expiration of the Kekas’ right to cancel the transaction,
which the Credit Union stated as “June 13, 1994,” and the annual
percentage rate of interest, stated as “8.9994%” were incorrect.
Federal |aw generally requires strict conpliance with the
technical requirenents of TILA. See, e.qg., Jackson v. Gant, 890
F.2d 118, 120 (9th Cr. 1989) (incorrect expiration date that was

prior to actual consummation of loan); Semar v. Platte Valley
Fed. Sav. & Loan Ass’n., 791 F.2d 699, 704 (9th Cr. 1986)

(expiration date omtted); R opta v. Anresco Residential Mrtgage
Corp., 101 F. Supp. 2d 1326 (D. Haw. 1999) (inproperly dated

notice of right to cancellation). Federal courts have held that

“It]he legal inquiry about the quality of disclosure is not
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directed at whether the credit consunmer was actually confused or
msled. . . . The court nust engage only in an objective inquiry

into the violation of specific provisions of TILA requirenents.”

Jenkins v. Landmark Mortgage Corp. of Virginia, 696 F. Supp.
1089, 1095 (WD. Va. 1988) (citing Powers, 542 F.2d at 1219).
Neverthel ess, it has been acknow edged that “[s]trict
conpl i ance does not necessarily nean punctilious conpliance if,
with mnor deviations fromthe | anguage of [TILA], there is stil
a substantial, clear disclosure of the fact or information
demanded by the applicable statute or regulation.” Smth v.
Chapman, 614 F.2d 968, 972 (5th G r. 1980). Thus, in ruling that
a particular manner of disclosure violated TILA, the courts have
i nvari ably di scussed why the disclosure was conf usi ng,
m sl eadi ng, or otherwi se potentially detrinental to the borrower.

See, e.q., Jenkins, supra. In the cases involving nonconpliance

with the requirenment that the date of expiration of the right of
reci ssion be disclosed, |enders have either failed to disclose
the expiration date altogether or stated a rescission period
shorter than three days, “counter to the basic rationale for a
rescission, [i.e.,] ‘to give the debtor an opportunity to reflect
in the quiet of his hone’ w thout undue pressure.” Jenkins, 696
F. Supp. at 1095 n.4 (quoting Rudisell v. Fifth Third Bank, 622
F.2d 243, 249 n.9 (6th G r. 1980), and Curry v. Fidelity Consuner
D scount Co., 656 F. Supp. 1129, 1131 (E.D. Pa. 1987)). Wen a

| ender allows a borrower to cancel the |oan transaction during a
period greater than the three days prescribed by TILA no such
prejudice to the borrower results.

The Credit Union’s notice to the Kekas of their right

to cancel infornmed that, “[i]f you cancel by nmail or by tel egram
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you nust send the notice no |ater than m dnight of June 13, 1994

(or mdnight of the third business day follow ng the | atest of
the three events |isted above),” (i.e., “(1) the date of

transaction, which is June 7, 1994; or (2) the date you received

your [TILA] disclosures; or (3) the date you received this notice
of your right to cancel”). (Enphasis added.) |Inasnuch as June
7, 1994 was a Tuesday, the third business day thereafter was
Friday, June 10, 1994. The Kekas insist that the Credit Union
was required to state “June 10, 1994,” rather than “June 13,
1994,” in the disclosure.?®

12 CF.R 88 226.1 through 226.29, known as “Regul ation
Z,” which inplenments TILA s detail ed disclosure requirenents,
provides in relevant part that “[t] he consunmer nay exercise the
right to rescind until mdnight of the third business day
foll ow ng consummati on, delivery of the notice required by
paragraph (b) of this section, or delivery of all materi al
di scl osures, whichever occurs last.” 12 CF.R § 226.23(a). 1In
12 CF.R 8 226.23(b), the regulation provides that “[t] he notice

8 The Credit Union has pointed out that June 10, 1994 was a Hawai‘ state
hol i day, King Kamehaneha Day, and June 11 and 12 fell on Saturday and Sunday,
so that June 13 was, in fact, the third business day follow ng June 7
However, the Federal Reserve System s Regul ation Z, which governs TILA

di scl osure requirenents, provides that

“Busi ness day” neans a day on which the creditor’s offices are

open to the public for carrying on substantially all of its business
functions. However, for purposes of rescission under [12 C.F.R] 88
226. 15 and 226.23, and for purposes of 8§ 226.31, the term neans al

cal endar days except Sundays and the | egal public holidays specified in
5 U S.C. [8 6103(a), such as New Year’s Day, the Birthday of Martin
Luther King, Jr., Washington’s Birthday, Menorial Day, |ndependence Day,
Labor Day, Col umbus Day, Veterans Day, Thanksgiving Day, and Christnmas
Day.

12 C.F.R § 226.2(a)(6). Inasnuch as 5 U.S.C. 8 6103(a) does not currently
l'ist King Kamehanmeha Day as a | egal holiday, and Saturdays do not count toward
the rescission period pursuant to Regulation Z, see supra, the Credit Union
actually overstated the Kekas’ statutory entitlenent to rescind by three days
inits notice of right to cancel
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[of right to rescind] shall be on a separate docunent that
identifies the transaction and shall clearly and conspi cuously
disclose . . . (v) [t]he date the rescission period expires.”
Thus, although the regulation entitles the consuner to rescind
“until mdnight of the third business day follow ng
consummation,” it nerely directs the creditor “clearly and
conspi cuously” to disclose “the date the rescission period
expires.” Inasnuch as a disclosure that recites a date |ater
than the third business day follow ng the date of the transaction
as being “the date the rescission period expires” does not
prejudi ce the consuner’s statutory right of rescission, but
actually benefits the consuner by extending the rescission
period, we hold that such a disclosure materially conplies with
12 CF. R 8 226.23(b)(v).°® Accordingly, we reject the Kekas’
argunent that the Credit Union's notice of right to cance
violated TILA on the grounds of nondisclosure of the expiration

of the rescission period.?°

9 Sonme federal courts have stated that failure to notify the consuner of
the precise date of expiration of the right to rescind constitutes a technica
violation of TILA. See Mayfield v. Vanguard Sav. & Loan Ass’'n, 710 F. Supp.
143, 146 (E.D. Pa. 1989) (“Wth respect to the rescission notices, the Board's
regul ations require creditors to provide custonmers with a notice of their
right to rescind that specifies, inter alia, the precise date upon which the
three day rescission period expires. 12 C.F. R 226.23(b)(5)."); Semar, 791
F.2d at 701 (“TILA and its regul ations, issued by the Federal Reserve System
12 CF. R 88 226.1-.29 (‘Reg. Z'), require the lender to provide a form
stating the specific date on which the three-day rescission period expires.”).
However, these pronouncenents are dicta, insofar as the lenders in these cases
onmtted the expiration date fromthe prescribed notices altogether. To our
knowl edge, no federal court has held that a | ender violated the TILA

di scl osure requirements by reciting an expiration date later than the third
busi ness day follow ng consummti on of the transaction

10 Because the Kekas failed on appeal to advance any | egal argunent to
support their claimthat the annual percentage rate of interest stated in the
Credit Union’s disclosure statenent was incorrect, we do not address their
point of error in that regard. See Hawai‘i Rul es of Appellate Procedure
(HRAP) Rule 28(b)(7) (2000) (“Points not argued may be deenmed waived.”).
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2. HRS ch. 480

The Kekas next contend that genuine issues of material
fact as to whether the Credit Union’s conduct violated HRS 8§
480-2 (1993) ' and 480-12 (1993)!2 precluded the circuit court
fromentering summary judgnent in the Credit Union’s favor and
agai nst them on Count Three of their counterclaimand the Credit
Union’s foreclosure action, respectively. In particular, the
Kekas rely on the Credit Union |oan officer’s alleged
representations (1) prior to closing, that the Kekas’ |oan would
bear a seven and one-fourth percent interest rate, rather than
the nine percent actually charged at closing, and (2) at the tine
of closing, that it would be “no problenf to | ower the rate “when
the in house rate changes,” which the Credit Union |ater
di savowed. The Kekas characterize the Credit Union's all eged
conduct as a “bait-and-switch.”

As a threshold matter, we note that the transaction at
issue in the present matter falls within the anbit of HRS ch.
480, inasnmuch as (1) a | oan extended by a financial institution
is activity involving “conduct of any trade and commerce” and (2)

| oan borrowers are “consuners” within the neaning of HRS § 480-1

1 HRS & 480-2 provides in relevant part:

Unfair competition, practices, declared unlawful. (a) Unfair
met hods of conpetition and unfair or deceptive acts or practices in the
conduct of any trade or commerce are unl awful.

(b) In construing this section, the courts and the office of
consuner protection shall give due consideration to the rules,
regul ati ons, and decisions of the Federal Trade Comm ssion and the
federal courts interpreting section 5(a)(1) of the Federal Trade
Commi ssion Act (15 U.S.C. 8§ 45(a)(1l)), as fromtinme to tine
amended.

12 HRS § 480-12 provides that “[a]ny contract or agreenent in violation of
this chapter is void and is not enforceable at law or in equity.”
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(1993).*® The first of these propositions is a consequence of
our holding in Geri v. lLeticia Query Realty, Inc., 80 Hawai ‘i
54, 905 P.2d 29 (1995), in which we construed HRS § 480-2, see

supra note 11, to limt clains of unfair or deceptive trade
practices, within the purview of HRS chapter 480, to transactions
occurring within a “business context,” id. at 65, 905 P.2d at 40,
whi ch, by their very nature, include transactions conducted by a
financial institution. See Burnett v. Ala Mbana Pawn Shop, 3
F.3d 1261, 1262 (9th Cr. 1993) (holding that transactions by

pawn shop constituted | oans subject to TILA and violated HRS §
480-2); Baird v. Norwest Bank, 843 P.2d 327, 334 (Mont. 1992)

(hol ding that Montana Unfair Trade Practices and Consuner
Protection Act governed naking and coll ecting consurmer | oans by
banks); Russell v. Fidelity Consunmer Discount Co., 72 B.R 885,
870-72 (Bankr. E.D. Pa. 1987) (Pennsylvania Unfair Trade

Practices and Consumer Protection |aw applied to conduct of
comercial lender). The second proposition derives from our
holding in Ceri that “real estate or residences qualify as
‘personal investnents’ pursuant to HRS § 480-1"; accordingly, the
Kekas “qualify as ‘consuners’ who ‘conmitted noney in a persona
Cieri, 80 Hawai‘ at 69, 905 P.2d at 44.

i nvestnent.’’
The term “bait and switch” is usually applied in the
context of advertising goods or services with the intent not to

sell them as adverti sed.

The practice of nodifying proposed terms of a contract
as the negotiations proceed is not at all anal ogous to “bait
and switch” selling. The recognized deceptive practice of
“bait and switch” involves an advertisement and offer of a

13 HRS § 480-1 provides in relevant part that “‘Consumer’ neans a natura
person who, primarily for personal, famly, or househol d purposes, purchases,
attenpts to purchase, or is solicited to purchase goods or services or who
comm ts noney, property, or services in a personal investnent.”
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product which is not bona fide because what the nerchant
actually has on hand and intends to sell is significantly
different fromthat which drew the potential customer in. The
techni que, which is essentially a variant of false
advertising, involves luring prospective purchasers through
the “bait” of a desirable item and then talking the custoner
into or steering himover to a |l ess desirable item presumably
with greater profit margin for the seller. The trick is to
lure the prospective “sucker” and then overwhelmhimwi th glib
sal esmanshi p. The essence of this practice is that the seller
really has no intention of delivering the product advertised.

ol dberg v. Manhattan Ford Lincoln-Mercury, Inc., 492 N Y.S. 2d
318, 322 (N. Y. Sup. C. 1985) (citations omtted). See also
Watt v. Union Mortgage Co., 598 P.2d 45, 52 (Cal. 1979); Tashoff
v. Federal Trade Commin., 437 F.2d 707, 709 n.3 (D.C. Cr. 1970)
(citing GQuides Against Bait Advertising, 16 CF. R § 238); Grcia
v. Overland Bond & Inv. Co., 668 N E. . 2d 199, 204 (I1l1. C. App.

1996) (“bait and switch occurs[, within the neaning of Illinois
Consuner Fraud Act,] when a seller makes alluring but insincere
offer to sell a product or service that advertiser in truth does
not intend or want to sell”) (internal quotation signals omtted)
(citations omtted); Ford Motor Credit Co. v. Russell, 519 N W2d
460, 463 (M nn. C. App. 1994) (advertising el even percent

interest rate and providing financing to custoner at thirteen and
three-quarters of percent rate was not bait and switch operation
when | ender offered el even percent rate to qualified customers);
Brashears v. Sight’'n Sound Appliance Centers, Inc., 981 P.2d 1270
(kla. C. App. 1999) (Cklahoma Consuner Protection Act expressly

prohibits “bait and switch” advertising); Parrot v. Carr
Chevrolet, Inc., 965 P.2d 440, 448-49 (O. C. App. 1998) (Oregon

Unl awful Trade Practices Act expressly prohibits “bait and switch
transactions,” making it unlawful to advertise goods with intent

not to provide them as advertised).

26



However, several courts have referred to “bait and
switch” practices in contexts not involving public adverti sing.
See, e.g., SQF.C, Inc. v. Bell Atlantic Tricon Leasing Corp.
84 F.3d 629, 634 (2d Cir. 1996) (court construed as claimfor

relief sounding in tort allegations that defendant engaged in
“bait and switch” tactic by luring plaintiff into exclusive
negotiations with fal se prom ses and making prelimnary | oan
proposals with attractive terns, thereafter changing terns of
loan to plaintiff's detrinent); Cummings v. Warren Henry Mdtors,
Inc., 648 So. 2d 1230, 1233 (Fla. C. App. 1995) (plaintiff

sufficiently stated claimfor relief for violation of Florida' s
Deceptive and Unfair Trade Practices Act by claimng that

def endant used “bait and switch” tactic in representing
transaction to be sale and in fact having plaintiff sign | ease);
Mles Rich Chrisler-Plynouth, Inc. v. Mass, 411 S. E. 2d 901, 904-
05 (Ga. C. App. 1991) (jury could find a variation of “bait and

switch” schene, in violation of Georgia s Fair Business Practices
Act, when defendant car dealer led plaintiff to believe that she
had ordered vehicle, but no such vehicle had been ordered or
avai | abl e, and defendant subsequently tried to pressure plaintiff
I nto buying nore expensive vehicle).

As the cases cited supra denonstrate, “bait and switch”
practices are proscribed by consuner protection |laws. |nasmuch
as the Kekas do not aver that the Credit Union engaged in
m sl eadi ng advertising, but, rather, that it m srepresented the
interest rate that would be available to them the present matter
does not involve the classic “bait and swtch” scenario but,
instead, a variation on the thene. 1In any event, the avernents

in their affidavits and declaration raise the issue whether they
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were victinms of an unfair or deceptive business practice.

The phrase “unfair or deceptive acts or practices in the

conduct of any

trade or commerce” is not defined in HRS

chapter 480. However, HRS § 480-3 ([1993]) provides that the

chapter “shal

be construed in accordance with judicia

interpretations of simlar federal antitrust statutes[,]” and

HRS § 480-2 is

“a virtual counterpart of 8 5(a)(1l) of the

Federal Trade Comm ssion Act.” |Island Tobacco Co. v. R J.
Reynol ds Tobacco Co., 63 Haw. 289, 300, 627 P.2d 260, 268

(1981) (footnote omtted). OQur supreme court has stated, “HRS
8§ 480-2, as its federal counterpart in the FTC Act, was

constructed in

broad | anguage in order to constitute a

flexible tool to stop and prevent fraudul ent, unfair or
deceptive business practices for the protection of both
consuners and honest business[persons].” Ai_v. Frank Huff
Agency, Ltd., 61 Haw. 607, 616, 607 P.2d 1304, 1311 (1980)
(footnote omtted).

In Rosa v. Johnston, 3 Haw. App. 420, 651 P.2d 1228

(1982), we adopted the definition set forth in Spiegel, Inc
v. FTC, 540 F.2d 287, 293 (7th Cir. 1976), that “[a] practice

is unfair when

it offends established public policy and when

the practice is immoral, unethical, oppressive, unscrupul ous
or substantially injurious to consuners.” Rosa, 3 Haw. App

at 427, 651 P.2d at 1234. The federal cases have defined
deception as an act causing, as a natural and probable result,

a person to do

Bockenstette v.

that which he [or she] would not otherw se do
FTC, 134 F.2d 369 (10th Cir. 1943). However

the cases indicate that actual deception need not be shown;
the capacity to deceive is sufficient. Goodman v. FTC, 244
F.2d 584 (9th Cir.1957).

State ex rel. Bronster v. United States Steel Corp., 82 Hawai ‘i

32, 51, 919 P.2d 294,

313 (1996) (quoting Eastern Star, Inc. v.

Union Building Materials Corp., 6 Haw. App. 125, 132-33, 712 P.2d

1148, 1154 (1985)) (sone brackets added and sone in original)

(footnote omtted).

The record

n the present matter contains very scanty

evi dence of the circunstances surroundi ng the Kekas’ | oan

transaction. Beyond what appears in the Kekas’ affidavits and

declaration, there is

applied for the I oan,

no evi dence regardi ng when t he Kekas

when precisely the all eged

m srepresentati ons were nmade, what precisely was all egedly

prom sed to the Kekas,

whet her any of the alleged statenents were

in witing, and whether the seven and one-fourth percent interest
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rate was ever offered by the Credit Union to any of its custoners
during the relevant tinme period.* Neither the Credit Union nor
t he Kekas conducted any discovery, and, in pursuing its notion
for summary judgnment, the Credit Union |argely ignored the Kekas’
countercl ains and defenses based on the all eged prom se of a
seven and one-fourth percent interest rate.

Nevert hel ess, the Kekas’ avernents raise a genuine
issue of material fact as to whether the Credit Union’s |oan
of ficer negotiated the loan with the Kekas in a deceptive manner,
and, in particular, whether the alleged representations during
the negotiation of the interest rate caused the Kekas, “as a
natural and probable result,” to believe that the interest rate
to be charged on their | oan woul d be seven and one-fourth percent
and, therefore, “to do that which [they] would not otherw se do.”
See United States Steel Corp., 82 Hawai‘i at 51, 919 P.2d at 313.

If, at the tine when the | oan docunents were ready to be signed

and the Kekas were faced with a nine percent rate, the Credit
Union “unethically” or “unscrupul ously” attenpted to influence
the Kekas to execute them by way of further deceptive
representations, designed, as the Kekas allege, to alleviate
their concerns that the interest rate was not that for which they
had bar gai ned by assuring themthat the actual rate woul d be

seven and one-fourth percent, see id., then the Credit Union’s

14 Paranial’s second affidavit, attached to the Credit Union’s response to
t he Kekas’ supplenental nmenorandumin opposition to the Credit Union’s notion
for sunmary judgnent, avers (1) that the Kekas applied for the loan in Apri
1994, (2) that an initial TILA disclosure statenment, dated April 11, 1994 and
signed by the Kekas, informed the Kekas of the nine percent interest rate
applicable to the loan for which they had applied, and (3) that, between April
1994 and June 1994, the Credit Union had not made any nortgage | oans to anyone
at an annual percentage rate |lower than seven and three-quarters percent.
However, as noted above, the circuit court struck the affidavit, and the

evi dence contained in it is therefore not before us as part of the record in
this appeal
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conduct woul d i ndeed be anal ogous to a “bait and switch.” See
&ol dberg, 492 N.Y.S. 2d at 322. Such conduct woul d have been (1)
“unet hical, oppressive, unscrupul ous and substantially injurious
to consuners” and (2) would have reinforced the tendency to cause

t he Kekas, “as a natural and probable result,” to enter into the
transaction they may ot herw se have declined, thus violating HRS
§ 480-2 as an unfair and deceptive trade practice. See United

States Steel Corp., 82 Hawaid at 51, 919 P.2d at 313.

Qur consumer protection statute is renmedial in nature
and nmust be liberally construed in order to acconplish the
purpose for which it was enacted. C eri, 80 Hawai‘ at 68, 905
P.2d at 43 (citing Dawes v. First Ins. Co. of Hawai‘i, Ltd., 77
Hawai i 117, 123, 883 P.2d 38, 44 (1994)). “Renedial statutes

are liberally construed to suppress the perceived evil and
advance the enacted renedy.” 1d. (Brackets omtted). Applying
this principle, and viewing the present record and the inferences
drawn therefromin the light nost favorable to the Kekas, there
is a genuine issue of material fact as whether the Credit Union
engaged in unfair and deceptive trade practices, in violation of
HRS ch. 480. 1

15 The Kekas further argue that a violation of TILA constitutes a per se
violation of HRS § 480-2. The United States District Court for the District
of Hawai ‘i has held to the contrary. Riopta v. Anresco Residential Mrtgage

Corp., 101 F. Supp. 2d 1326, 1332-34 (D. Haw. 1999). W agree with Riopta
that TILA and HRS § 480-2 have differing “scope and application.” 1d. TILA

was intended to ensure informed credit decisions by consuners, whereas HRS §
480- 2 was designed to prevent fraudul ent business practices directed against
consuners. Thus, although the ultimte objective of both statutes is consumer
protection, they effect their comon purpose by non-coextensive neans.

Several courts have held that violations of TILA did not necessarily offend

ot her consuner protection |laws, see Riopta, 101 F. Supp. 2d at 1334, and the
cases cited therein. Accordingly, as illustrated by sections I11.B.1 and 2 of
this opinion, distinct analyses are required to determ ne whether conduct
violating TILA is also violative of HRS 8§ 480-2. Specifically, failure to
provide the borrower with TILA-required disclosure statenments does not, as a
per se matter, violate HRS 8 480-2, inasmuch as such conduct does not

(continued. . .)
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3. Common | aw fraud

The Kekas alleged in Count One of their counterclaim
that the Credit Union “negligently represented material facts to
[the Kekas, on which they] reasonably relied; and said fal se
statenents i nduced [the Kekas to give the Credit Union security
interest in their] principal dwelling . . . to their substantial
detrinent.” On appeal, the Kekas argue that the Credit Union's
conduct anmounted to “fraud in inducenment” constituting grounds

for “comon | aw resci ssion.”

To constitute fraudul ent inducenment sufficient to
invalidate the terns of a contract, there nust be (1) a
representation of a material fact, (2) made for the
pur pose of inducing the other party to act, (3) known to
be fal se but reasonably believed true by the other
party, and (4) upon which the other party relies and
acts to [his or her] damage.

The fal se representation, to be actionable, nust
relate to a past or existing material fact, and not to
the happening of future events[.] Generally, fraud
cannot be predicated upon statenents [that] are
promi ssory in their nature at the tinme they are made and
[that] relate to future actions or conduct. A prom se

relating to future action or conduct will be actionable,
however, if the prom se was made without the present
intent to fulfill the prom se[.]

Honolulu Fed. Sav. & Loan Ass’n v. Mirphy, 7 Haw. App. 196,
201-02, 753 P.2d 807, 811-12 (1988) (first, third, and fourth
brackets added) (internal quotation marks and citations
omtted); accord Hawaii's Thousand Friends v. Anderson, 70
Haw. 276, 286, 768 P.2d 1293, 1301 (1989) (listing the

el ements of fraud in the inducenent); Stahl v. Balsara, 60
Haw. 144, 149, 587 P.2d 1210, 1214 (1978) (discussing past or
present fact requirement).

Pancakes of Hawaii, Inc. v. Pomare Properties Corp., 85 Hawai i
300, 312, 944 P.2d 97, 109 (App. 1997) (brackets in original).
The Kekas may not predicate their fraud claimon the

prom se of seven and one-fourth percent interest rate allegedly

made by the Credit Union’s |oan officer during the negotiation of

15(...continued)

necessarily offend an established public policy or constitute an i moral,
unet hi cal, oppressive, unscrupul ous or substantially injurious practice. Cf.
Ri pota, supra.

31



the I oan, inasnuch as they acknow edged that they did not rely on
it when they actually executed the | oan agreenent. The record is
uncontroverted that, prior to signing the | oan docunents on June
7, 1994, they were aware that the interest rate appearing on the
| oan papers was nine percent. The Kekas averred, however, that
t hey di scussed the possibility of lowering the rate with the | oan
of ficer, who allegedly represented that it would be “no problenf
to change the interest rate on their loan in the future. Their
avernments are sufficient to generate a genuine issue of materi al
fact with respect to their common | aw fraud cl ai m because a
reasonable trier of fact could construe the |oan officer’s
representation as a prom se, “nmade w thout the present intent to
fulfill” it, to lower the rate at a future tinme. Pancakes, 85
Hawai i at 312, 944 P.2d at 109. Such a construction could be
bol stered by the | oan officer’s alleged response, one year |ater,
to the Kekas’ request that the rate be reduced to seven and one-
quarter percent, to the effect that it would be “too much
trouble” to do so. That alleged response, which directly
contradicted the alleged earlier prom se, as opposed to nerely
expl ai ning why the prom se could not be fulfilled, could
inferentially suggest that the |oan officer’s prom se was
i1 lusory fromthe begi nning, |acking any intention of
fulfillment.

V. CONCLUSI ON

Based on the foregoing analysis, we partially vacate
the circuit court’s anended final judgnment, filed on June 14,
2000 in favor of the Credit Union and agai nst the Kekas, and

remand the matter for further proceedings, consistent with this
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opinion, with respect to the Credit Union’s conplaint for

forecl osure and Counts One, Three,
counterclaim

final judgnent is affirned.
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In all other respects,

and Four of the Kekas’

the circuit court’s anended



